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DMX INC.’S OPPOSITION TO RIAA’S MOTION
TO COMPEL SERVICES TO IDENTIFY TO WHICH

REQUEST EACH PRODUCED DOCUMENT IS RESPONSIVE

DMX Inc. ("DMX"), by undersigned counsel, opposes the
Recording Industry Association of America’s ("RIAA’s") Motion to
Compel Services to Identify to Which Regquest Each Produced
Document is Responsive.

First, there is no legal or factual basis for RIAA’s motion.
RIAA is unable to point to any basis in the Copyright Office
Rules or decisions that require parties to index the documents
produced in the manner RIAA seeks. The Copyright Office has
required only that "all documents offered in response to
discovery requests must be furnished in as organized and usable
form as possible." Copyright Office Order, November 27, 1996,
at 7. RIAA’s Motion contains no complaint that DMX did not
produce its documents in an organized and usable form, no protest
that RIAA cannot ascertain the responsiveness of any particular
document (s) produced by DMX, nor any other concrete showing that
RIAA is prejudiced by DMX’s regponses to discovery.

Second, RIAA’s Motion is moot with respect to DMX. Although
DMX does not agree that it is required to comply with RIAA’Ss
request, in an effort to accommodate RIAA and to avoid burdening

the Copyright Office with unnecessary motion practice, DMX



already affirmatively identified the discovery requests to which
the documents it produced are responsive. See Letter from Joni
Lupovitz to Steven M. Marks (Dec. 18, 1996) (annexed as
Attachment P to RIAA’s Motion). Any misunderstanding in this
connection is a result of the broad scope of DMX'’s document
production.

DMX initially produced documents with a liberal reading of
RIAA's discovery requests, as it would have if the discovery
requests had been lodged in a typical court litigation. Indeed,
DMX produced over two thousand pages of documents to RIAA during
discovery in this matter. Not only did DMX produce the documents
upon which it relied at the time it prepared itg Direct Case, DMX
went beyond its discovery obligations in this CARP proceeding by
producing some documents which are relevant to and supportive of
DMX’g Direct Case, but upon which its witnesses did not
specifically rely in preparing their testimony. Indeed, in the
December 18, 1996 letter to RIAA’s counsel, DMX’s counsel
explicitly noted "that some of the published articles that DMX
Inc. produced are generally supportive of the testimony in whole
or part, and do not necessarily underlie particular assertions
therein."

Finally, the statement in the December 18, 1996, cover
letter to RIAA’s counsel that "we have attempted to identify the
documents that are most directly responsive to each of RIAA’s
requests [and] to the extent that other documents [such as the
"Articles"] produced touch on an issue, they may be deemed

responsive as well" was made in good faith, and should in no way



be interpreted as an "admission" that DMX has not complied fully

with RIAA’s request that DMX identify the document requests in

response to which documents actually relied upon were produced.

DMX’s December 18, 1996 index and related explanation should

well satisfy RIAA’s request.

For the foregoing reasons, RIAA’s Motion should be DENIED

with respect to DMX Inc.

Dated: January 8, 1997
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Regpectfully submitted,

Se D. Ggegensfein
Joni Lupovitz
MCDERMOTT, WILL & EME

1850 K Street, N.W., Suite 500
Washington, D.C. 20006
(202) 887-8000

Attorneys for DMX Inc.



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on January 8, 1997, a true copy of the
foregoing DMX Inc.’s Opposition to RIAA’s Motion to Compel
Services to Identify to Which Request Each Produced Document is

Responsive was served by hand, except as noted below, upon the

following:

David E. Leibowitz

Linda R. Bocchi

Recording Industry
Association of America

1020 Nineteenth St., N.W.

Suite 200
Washington, D.C.

George Vradenburg IIT
Latham & Watkins

633 West Fifth Street
Suite 4000

Los Angeles, CA 90071
(by Federal Express)

Bruce D. Sokler
Fernando R. Laguarda

Mintz, Levin, Cohn, Ferris,
Glovsky and Popeo, P.C.
701 Pennsylvania Ave., NW

Suite 900
Washington, D.C. 20004

Jon Praed

Latham & Watkins

1001 Pennsylvania Ave., NW
Suite 1300

Washington, D.C. 20004-2505

Robert A. Garrett

Arnold & Porter

555 Twelfth Street, N.W.
Washington, D.C. 20004-1202
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